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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

In re: ROBERT L. PENFIL and Case No. 83-00542
SYLVI A L. PENFI L,

40 B.R. 474
Debt or .

AMENDED
VEMORANDUM OPI NI ON AND ORDER

At a session of said Court held in the Federal
Building in The City of Flint, M chigan on
t he 19t h day of July , 1984,

PRESENT: HON. ARTHUR J. SPECTOR
BANKRUPTCY JUDGE

M chi gan National Bank-Detroit filed a Motion for Relief
from Stay and for a declaration of validity of a forecl osure sale.
The debtors oppose the notion.

For the purpose of this opinion, the facts are as foll ows:
On or about August 16, 1982, the debtors purchased a honme in
Farm ngton Hills, Oakland County, M chigan for $61,900. They
the entire purchase price from M chi gan Nati onal Bank-Detroit and
granted it a nortgage thereon. The appraised value of the hone at
that time was $69,000. Alnost imediately thereafter, the debtors
defaulted in their nonthly paynent. On February 21, 1984, the bank

accel erated the bal ance owi ng of $61,881.99 together with the



interest of $3,609.20 and | ate charges of $250.48. After attenpts to
negotiate a settlenent and refinancing of the debt proved
unsuccessful, the bank comrenced forecl osure proceedi ngs, allowed
under the power of sale clause in the nortgage. The bank advertised
the sale for four consecutive weeks, and after a two-week adjournnent
of the sale, granted by the bank at the request of the debtors, the
OCakl and County Sheriff sold the property at a foreclosure sale. The
sal e commenced at 10:00 a.m on June 17, 1983. At that precise
nmoment, the debtors filed their voluntary petition for relief under
Chapter 11 of the Bankruptcy Code at the Bankruptcy Courthouse in
Flint, Genesee County, M chigan The bank had no actual know edge of
the filing of the petition for relief, but was informed by the debtors
the night before that they intended to file such a petition the
norni ng of June 17, 1984 and therefore, that the sale should not be
held. The bank bid in $67,178.26 and was the buyer at the sale for
that price. The Sheriff's deed was recorded at 11:03 a.m that sane
At no tinme relevant to this case was a copy of the petition fo?ay.
relief ever recorded at the Register of Deeds office in Gakland
County, M chi gan.

The debtors' schedules |isted the value of the, hone at
$75, 000 and the debt against it at $65,676.52. |In their response to
notion, however, they allege that the value of he hone is $85,0égé

The debtors do not live in the honme; the only occupant is the nother

of debtor, Sylvia L. Penfil. Since March 4, 1984, no paynents have



been made to the bank, and $825.05 in property taxes were paid by the
bank. In addition, $950.00 in condom nium assessnents have not been
paid and are now a lien on the prem ses.

The bank maintains that the foreclosure sale was valid and
not affected by the automatic stay of 8362(a) of the Code, which arose
at 10:00 a.m on June 17, 1983. It maintains that the "foreclosure
actually began on the first publication of the notice of sale on Apri
29, 1983. The act of said Sheriff's sale sinply being a mnisterial
act within the overall scope of the total nortgage forecl osure which

s not the type of act enconpassed within the broad scope of the

automatic stay . From there, the bank argues that since the
sale actually comenced in April, when the first notice was published
the only thing the stay could relate to was the redenption period. It
t hen explains that nost courts, including those in this district, have
hel d that the stay does not extend the debtor's right to redeem after
a nortgage foreclosure sale.

Such reasoning is specious. The nmere publication of a
notice of foreclosure sale is sinply not the equivalent of the sale
itself. The first step in a process which takes a m ni nrum of one
nmonth to conplete sinply does not equal the conpletion of the entire
process. The stay acts to stop each act along the route to the
conpl etion of the process. Therefore, the mere recording of a

Sheriff's deed after a foreclosure sale is, in and of itself, a

violation of the automatic stay of 8362(a) since it is "an act to



enforce any |ien against property of the estate.” 1n re Bernarc

21 B.R 287 (Bankr. E.D. Pa. 1982); In re Wlson, 19 B.R 45 (Bankr.

E.D. Pa. 1982); In re Murphy, 7 C.B.C. 2d 74 (D. Colo. 1982); In re
Jenkins, 6 C.B.C. 2d 677 (D. Colo. 1982). Therefore, the recording of
the Sheriff's deed in this case which occurred 1 hour and 3 m nutes
after the stay arose was a violation of the automatic stay.

The bank al so argues that even if the acts occurred
post-petition, 8549(c) of the Code protects its title to the prem ses
fromattack by the trustee. Section 549 provides generally that
post-petition transfers of property of the estate are avoi dable by the
trustee, but nmakes the foll owi ng exception:

"(c) The trustee may not avoid under subsection (a) of

this section a transfer, to a good faith purchaser

wi t hout knowl edge of the commencenent of the case and

for present fair equivalent value or to a purchaser

at a judicial sale of real property |ocated other than

in the county in which the case is comenced, unless a

copy of the petition was filed in the office where

conveyances of real property in such county are

recorded before such transfer was so far perfected

that a bona fide purchaser of such property agai nst

whom applicable | aw permts such transfer to be

perfected can not acquire an interest that is superior

to the interest of such good faith or judicial sale

pur chaser.™
Since the premi ses in question are |ocated in a county outside of the
county in which. the Bankruptcy Court is |ocated, and since the bank
recorded its Sheriff's deed prior to the recordation of a copy of the

petition, it clains the protection of 8549(c).

Bankruptcy Code 8549(c) is substantially derived from §21g



of the Bankruptcy Act of 1898, as anended. That section defined what
is now ternmed "judicial sale" as "[t]he exercise by any court of

any State of jurisdiction to authorize or effect a judicial sale of
real property . . . ." The term"judicial sale" has al so been definec
as "a sal e conducted under a judgnment, order, or supervision of a

court . . . ." Black's Law Dictionary (Revised 5th edition 1979). It

has al so been described as a sale "made under the process of a court

havi ng conpetent authority to order it . . ." 14 Mchigan Law and

Practice, Judicial Sales, 81 (1957). M chigan provides two statutory
met hods for foreclosure: one is colloquially called "judicial
foreclosure”, and is codified at MC. L. 600.3101, et seq.; MS. A

27A. 3101, et seq.; the other is captioned "Forecl osure of

Mort gages by Advertisenent”, and is codified at M C. L. 600.3201, et
seq.; MS. A 27A. 3201, et seq. Case |aw under the Forecl osure of

Mort gages by Advertisenent statute clearly hold that "a foreclosure

under the statute is an act of the party, and not a judicial

proceedi ng. " Lariverre v. Rains, 112 M ch. 276, 282; 70 N.W 583

(1897); Guardian Depositors Corp. v. Powers, 296 Mch. 553, 296 N. W

675 (1941). Also see Northrip v. Federal National Mrtgage Ass'n.,

527 F.2d 23, 25, n.1 (6th Cir. 1975); Craner v. Metropolitan Savings

and Loan Ass'n., 401 Mch. 252, 258 N.W2d 20 (1977); National Airport

Corp. v. Wayne Bank, 73 Mch. App. 572, 252 N.W2d 519 (1977).

The problemw th the bank's argunent is that it purchased

the property at a foreclosure sale conducted pursuant to its



contractual power of sale under the M chigan "Forecl osure of Mortgages
by Advertisenent"” act and not under the act providing for "judicial
foreclosure”. No court ever authorized or effected the sale in this
case. No court conducted or supervised the sale, and the sale was
made ot her than under the process of a court having conpetent
authority to order it. Under any definition, then, the foreclosure
sale in this case was not a "judicial sale". Accordingly, the bank is
not entitled to the protection of 8549(c) as a "purchaser at a
judicial sale".

The bank half-heartedly argues that even if the Court were
unwilling to find it to be a purchaser at a judicial sale, it is
entitled to the protection of 8549(c) in its capacity as "a good faitt
purchaser without knowl edge of the commencenent of the case and for
present fair equivalent value". The debtors argue that the bank
notice of the commencenent of the case by their notification the
eveni ng before the filing. This was not notification of the
commencenent of the case; nerely notice of the intention to conmence
the case, and is therefore insufficient to disqualify the bank from
use of 8549(c).

However, the bank paid no actual noney at the foreclosure
sale; it merely bid in the ambunt of the indebtedness owi ng by the
debtors on the nortgage. Although the term "present fair equival ent
val ue" is undefined with respect to this section of the Code, the

identical termwas utilized in the section of the Bankruptcy Act from



which this part of 8549 is derived--Section 70d. The cases which
defined that term under the Act held that satisfaction of antecedent
i ndebt edness did not qualify as present fair equival ent value. See 4E

Collier on Bankruptcy, 970.68[4], 4 Collier on Bankruptcy, 9167.41[4],

page (1l4th ed. 1898). One commentator states that "val ue" under the
Code does not include "satisfaction . . . of a pre-petition debt". 4

Collier on Bankruptcy, 91549.03[1], (15th ed. 1979).

Mor eover, that part of 8549(c) which protects bona fide
purchasers other than purchasers at judicial sales was enacted to
protect innocent parties who are defrauded by the debtor

post-petition. See 2 Collier on Bankruptcy, 921.30, (14th ed. 1898).

Wth respect to 821g, which is the predecessor of the notice part of
8549(c) of the Bankruptcy Code, the comrentator said:

"Its purpose is apparent. \Where real estate of the
bankrupt or in which the bankrupt has an interest is

| ocated outside of the county in which the bankruptcy
proceeding is pending, it is possible for a fraudul ent
bankrupt to sell the real estate, or his interest therein,
to an innocent purchaser, who has no know edge, or
reasonabl e neans of know edge of the pendency of the
bankruptcy proceeding. |In order to | essen the opportunity
for such fraud, this subdivision permts recordati on of
the petition with the schedules omtted, of the decree

of adjudication . . . by anyone who has an interest in
the estate . . . "

Cbvi ously, foreclosing nortgagees are not the intended beneficiaries.
For these reasons, a foreclosing nortgagee can not claimto have
parted with the present fair equival ent value necessary to give it

protection under this part of 8549(c).



The bank also clainms that it is entitled to a lifting of the
stay to enable it to perfect its nortgage lien on the prem ses at this
time. In light of the debtors' assertion of substantial equity in the
prem ses and the pendency of their Chapter 11 case, the resolution of
that issue nmust await trial

Therefore, for the reasons stated above, the bank's Mtion
for Relief from Stay is set for hearing, but its request for a
decl aration of validity of its June 17, 1983 foreclosure sale is
DENI ED

I T 1S SO ORDERED

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



